To: Board of Environnental Review

From Cl audia L. Massnman, Attorney
Speci al i st
Dat e: Qct ober 31, 2001

Subj ect: House Bill 521 and House Bill 311 Revi ew
for Proposed Anendnents to ARM 17. 30. 502,
17. 30. 602, 17.30.607 through 17.30.611,
17.30. 621 through 17.30.629, 17.30.635,
17.30.641, 17.30.645, 17.30.646,
17.30.702, 17.30.715, 17.30.1001,
17.30.1006 and 17.30.1007, pertaining to
surface water quality standards

HB 521 REVI EW

House Bill (HB) 521 (1995), codified in the Montana
Water Quality Act at 8 75-5-203, MCA, requires the Board of
Environnental Review to nake certain witten findings after
a public hearing and public comrent prior to adopting a rule
that is nore stringent than a conparabl e federal standard or
gui del i ne.

In addition, 8 75-5-309, MCA, requires the board of
Environnmental Review to nake certain witten findings that
are acconpani ed by a board opinion eval uating the
envi ronnmental and public health information in the record
prior to adopting a rule that is nore stringent than
corresponding draft or final federal regulations,
gui delines, or criteria.

The proposed action would incorporate by reference an
updat ed version of departnent Crcular WQB-7 ("WB-7"),
which will include: (1) revised nuneric water quality
standards for 64 paraneters currently listed in departnent
Circular WQB-7 (Septenber 1999 edition); and (2) nuneric
wat er quality standards for two paraneters currently not
listed in WB-7.



Specifically, the Board is proposing to revise the
nuneric water quality standards for 64 paraneters currently
listed in WXB-7, because the current standards are either
nore stringent or |ess stringent than the recomrended
criteria pronulgated by the U S. Environmental Protection
Agency (EPA). The proposed revisions to the numeric
standards for these 64 paraneters wll be the sanme as EPA' s
recommended criteria. The Board is al so proposing nuneric
wat er quality standards for parameters that are not
currently listed in WQB-7; tral koxydi m (Achi eve) and
Tributyltin. The nuneric water quality standard proposed
for Tributyltin is the sanme as EPA's reconmended criteria.
EPA has not adopted criteria for Achieve, so there is no
conpar abl e federal regul ations, guidelines, or criteria for
this paraneter. Since there is no pronmulgated criteria for
Achi eve, DEQ devel oped the proposed nuneric water quality
standard in consultation with an EPA toxicol ogi st using
EPA' s recommended process for deriving water quality
criteria. Since the Board is revising and adopting nuneric
wat er quality standards that will be the sanme as EPA' s
reconmended criteria in each instance where EPA has
pronul gated a conparable regulation or guideline, no witten
findings are required for the proposed revisions to WQB-7
under 8 75-5-203, MCA, and 8§ 75-5-309, MCA

The Board is al so proposing the adoption of New Rule I,
whi ch incorporates by reference updates to various EPA
publications on water quality standards. Adopting by
reference EPA' s current regul ati ons and gui dance on wat er
qual ity standards for use in inplenenting Montana's surface
wat er quality standards does not require witten findings
under 8 75-5-203, MCA, and § 75-5-309, MCA

The remai nder of the proposed revisions to the State
surface water quality standards clarify existing definitions
and existing requirenents, clarify the location of certain
streamreaches within the current streamclassification
system and clarify the Departnent's authority to enforce
the protection of designated uses. These revisions do not
require witten finding under 8§ 75-5-203, MCA, and 8§ 75-5-
309, MCA.

HB 311 Revi ew

HB 311 (1995), the Private Property Assessnent Act,
codified as 8§ 2-10-101, MCA, requires that, prior to
adopting a proposed rule that has taking or damagi ng
inplications for private real property, an agency nust
prepare a taking or damaging inpact statenent. "Action with
taki ng or damagi ng inplications” neans:



[ A] proposed state agency admnistrative rule,
policy, or permit condition or denial pertaining
to land or water nanagenent or to sone ot her
environnental matter that if adopted and enforced
woul d constitute a deprivation of private property
in violation of the United States or Montana
Constitution.

§ 2-10-103, MCA

Section 2-10-104, MCA requires the Montana Attorney
Ceneral to devel op guidelines, including a checklist, to
assi st agencies in determ ning whether an agency action has
taki ng or damaging inplications. | have conpleted an
Attorney Ceneral's "Private Property Assessnment Act
Checklist,” which is attached to this neno. Based upon
conpl etion of the checklist, the proposed rul emaki ng does
not have taking or damaging inplications and no further HB
311 assessnent is required.



